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IN THE UNITED STATESDISTRICT COURT FOR THE DISTRICT OF COLUMBIA
LARRY W. BRYANT
Plaintiff,
V. . Civ. No. 04-CV-01125-CKK
. Civ. No. 05-CV-64-CKK
DONALD H. RUMSFELD, et al. :
Defendants.

PLAINTIFF SOPPOSITION TO DEFENDANTS MOTION TO DISMISSOR FOR SUMMARY
JUDGMENT

Pursuant to Fed. R. Civ. Proc. 56 and Locd Rule 56.1, and al other applicable provisons of law, Rantiff
hereby opposes Defendants Motion to Dismiss or for Summary Judgment, for the grounds st forth in his attached
Memorandum of Points and Authorities.

Respectfully submitted
MARKS & KATZ,L.L.C.

/s Jonathan L. Katz
/< Jonathan L. Katz
D.C. Bar No. 425615
1400 Spring Streset, Suite 410
Silver Spring, MD 20910
(301) 495-4300
Fax: (301) 495-8815

Attorney for Plaintiff
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that acopy of the foregoing Opposition was served through the Electronic Case Filin
System on February 28, 2006, to

Jane M. Lyons, Esquire

UNITED STATESATTORNEY'S OFFICE
555 4th Street, NW

10th Floor

Washington, DC 20001

(202) 514-7161

Fax: (202) 514-8780

Emall: janelyons@usdoj.gov.

/9 Jonathan L. Katz
/9'Jonathan L. Katz
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IN THE UNITED STATESDISTRICT COURT FOR THE DISTRICT OF COLUMBIA
LARRY W. BRYANT
Plaintiff,
V. . Civ. No. 04-CV-01125-CKK
. Civ. No. 05-CV-64-CKK
DONALD H. RUMSFELD, et al. :
Defendants.

PLAINTIFF'S RESPONSE TO DEFENDANT'S STATEMENT OF MATERIAL FACTSINVOLVING
GENUINE DISPUTE

Except as otherwise stated below, Plaintiff asserts the existence of a genuine disoute asto the following facts
dleged by Defendant not to be in genuine dispute, ad seriatim:

1 This"fact”" isin genuine dispute. Moreover, this statement of "fact” amounts moreto alegd conclusic
Defendant attempits to define and interpret "Civilian Enterprise Newspapers' (CEN's) out of context. Additiondly, C

Instruction 5120.4 speaks for itself, and cannot be superseded by Defendant's characterization thereof.

2. This"fact”" isin genuine dispute. Moreover, this statement of "fact” amounts moreto alegd conclusic
Defendant attempts to define and interpret CEN's activities out of context. Additionaly, DOD Instruction 5120.4 sp

for itsdf, and cannot be superseded by Defendant's characterization thereof.

3 This"fact" isin genuine dispute. Moreover, this statement of "fact” amounts more to alegd conclusic
Thelanguage of Bryant v. Secretary of the Army speaks for itself. Moreover, Bryant v. Secretary of the Army di
not address whether paid advertising in CEN's amounts to a public forum, because Bryant v. Secretary of the Ar
does not dedl with paid advertising.

4, This"fact" isin genuine dispute. Moreover, this statement of "fact" amounts moreto alegd conclusic

Defendant attempts to define and interpret DODI Indruction 5120.4's treatment of "political materias’ out of contex
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"political materias' out of context,. Moreover, Plaintiff's Summary Judgment Motion asserts that the provisons of D
Instruction 5120.4' 1/ 4.11 are uncongtitutionaly vague and overbroad.

5. Paintiff agreesthat the six listed submissions were submitted as paid advertisements, and that Plaintif
aso submitted the paid advertisement "Blow the Whistle on Bugh's 'Guldf of Persid Resolution,” which isthe subject
Civ. No. 04-CV-01125.

6. Plantiff agreesthat none of his submissonsidentified in the Complaints was published by any CEN.

7. Plaintiff agrees that Defendant has made such an admission (as opposed to it being ajoint stipulation

8. Pantiff disputes Defendant's characterization of his actions. The deposition pages referenced by
Defendant confirm that Plaintiff sent his paid ad to the Pentagram for his "Gulf of Persd' advertisement. Moreover, th
deposition pages submitted by Defendant do not establish that when Plaintiff submitted his ads to military public affa
personnd, that he did it to the excluson of smultaneoudy sending the ads to the CEN publishers.

Respectfully submitted

MARKS& KATZ,L.L.C.

/s/ Jonathan L. Katz
Jonathan L. Katz
D.C. Bar No. 425615
1400 Spring Street, Suite 410
Silver Spring, MD 20910
(301) 495-4300
Fax: (301) 495-8815

Attorney for Plaintiff
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IN THE UNITED STATESDISTRICT COURT FOR THE DISTRICT OF COLUMBIA
LARRY W. BRYANT
Plaintiff,
V. . Civ. No. 04-CV-01125-CKK
. Civ. No. 05-CV-64-CKK
DONALD H. RUMSFELD, et al. :
Defendants.

PLAINTIFF SOPPOSITION TO DEFENDANTS MOTION TO DISMISSOR FOR SUMMARY
JUDGMENT

Thislitigation boils down to the military’ s decision to permit paid advertising in Civilian Enterprise Newspape
(CEN's). Once paid advertising is accepted in CEN’s, the paid advertising pagesin the CEN’ s become public forai
periodicas that by definition are political (they advance messages of the world’ s mightiest military). Defendants cann
prevent the types of paid ads submitted by Plaintiff without first Sopping their practice of promoting and accepting pi

advertising. ACLU v. Mineta, 319 F.Supp.2d 69, 86-87 (D.D.C. 2004).

The 1994 Bryant Decision Does Not Preclude Plaintiff’s Current Claims

Defendants erroneoudy assert that Plaintiff’ s 1994 case againgt the Army (Bryant v. Sec. of Army, 862 F.
Supp. 574 (D.D.C. 1994) precludes him from arguing that CENs are not public fora purposes of thislitigation. At le
two critica grounds show Defendants to be wrong in thisregard. First, the 1994 Bryant case never addressed the
extent to which the advertisng pages of CENs are public fora, seeing that the 1994 Bryant case only dedt withrgje
|etters to the editor, whereas the current litigation dedls with paid advertisng. ACLU v. Mineta, 319 F.Supp.2d 69,
87 (D.D.C. 2004) (acceptance of paid advertising affects whether the paid advertising spaces become public fora).
Second, such a case as Mineta daifies that when government invites advertisng revenue in asubway sation (or, in

instance in CEN newspapers) — versus impasing in-bus ads on a captivated riding audience that cannot so easily wal
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audience that cannot so easily walk away from the ads — public forum protections take stronger hold. 1d.

Defendants further miscongtrue estoppel principles in their characterization of Wagner v. Professional
Engineers, 354 F.3d 1036, 1044 (9™ Cir. 2004), where Wagner frowned upon the same litigant trying to take oppx
positions in two different pieces of litigation. In thisingance, Plaintiff has consstently asserted the same position: that

military has denied his Firs Amendment rights.

If the Military Wishesto Keep Out Plaintiff’'s Paid Ads, It Must Reect Paid Advertising

Theworld’s most powerful and weathy military wants to have its cake and to et it, too, by claiming that it ¢
predude basically dl but “politica” advertisng. However, once paid advertising is accepted in CEN’s, the paid
advertisng pagesin the CEN’ s become public forain periodicas that by definition are politicd (they advance messa
of the world’ s mightiest military). Defendants cannot prevent the types of paid ads submitted by Plaintiff without first
stopping their practice of promoting and accepting paid advertisng. ACLU v. Mineta, 319 F.Supp.2d 69, 86-87
(D.D.C. 2004). This becomes particularly clear when reading Mineta together with Flower v. U.S,, 407 U.S. 197-
(1972) (where amilitary base makes itsdf fully accessible to the public, it cannot restrict civilian's legfleting on such ¢

of the base).

The Defendants arguably have the option to stop inviting any advertising, if they do not want paid ads of the
submitted by Plaintiff, but Defendants have not done so.

It appears to be a case of first impression as to whether the pages of CEN’ s that accept paid ads (or at leas
thelr advertisng pages) — as dl of them do that are involved in this litigation — are anything but public for a. The
inescapable concluson isthat they are. Thisis not Stuation where the military has an interest in shidding its members
having to see an anti-war demondration as they walk to the messhdl. A paid ad in a CEN involves no captive audie

in that the paid ad disgppears from ste upon the turning of the page or the closing of the newspaper.
2
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from ste upon the turning of the page or the closing of the newspaper.

For Injunction Purposes, the Balancing Test Favor s Plaintiff

Thiscaseis nearly on al fours with the reasons the injunction balancing test favored the Plantiff in ACLU v.
Mineta 319 F.Supp.2d at 87. The CEN’ s advertisng pages are public fora, as are the subway dations in the Minet
case. In both ingtances, the government is barred from banning paid advertising based on category and content. 1d. |

both instances, the First Amendment harm of not enjoining such censorship istoo heavy not to impase an injunction.

CONCLUSION

Theissues for granting Plaintiff relief are smple, and do not require any further eaboration. For the foregoing

reasons, Plaintiff's Summary Judgment Motion should be granted, and Defendant’ s Motion should be dismissed.

Respectfully submitted
MARKS& KATZ,L.L.C.

/s/ Jonathan L. Katz
Jonathan L. Katz
D.C. Bar No. 425615
1400 Spring Street, Suite 410
Silver Spring, MD 20910
(301) 495-4300
Fax: (301) 495-8815

Attorney for Plaintiff



