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UNI TED STATES DI STRI CT COURT
DI STRI CT OF MARYLAND
G eenbelt Division

STEPHEN DRI NG, *
Plaintiff *
V. * Cvil Action No.: DKC 05cv2804
W LLI AM SULLI VAN, *
*
Def endant . .
* * * * * * * * * * * *

DEFENDANT' S REPLY TO PLAI NTI FF''S OPPOSI TI ON TO MOTI ON TO DI SM SS

Def endant Wlliam Sullivan replies as follows to
Plaintiff's Qpposition to Defendant's Mition to Dismss the
Conpl ai nt.

Regar di ng Defendant's argunent that Plaintiff has failed to
state a clai mupon which relief may be granted, Defendant
rei ncorporates by reference his original Mtion to D sm ss.

Def endant devotes the remainder of this Reply to his argunent
that this Court |acks personal jurisdiction over him

To assert personal jurisdiction, Plaintiff relies solely on
Def endant's August 30, 2005, l|listserv nessage to justify |ong-
armjurisdiction over Defendant. To agree with such a notion
stretches the long armstatute out of its socket, beyond

recognition, and in violation of constitutionally-guaranteed due
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process over out-of-state defendants. International Shoe, 326
U S. 310, 318 (1945).

Particularly where, as here, Defendant is not alleged to
have acted in a profit-mking nor a business capacity, his one
listserv nmessage is insufficient for obtaining personal
jurisdiction over him Notably, Plaintiff seeks personal
jurisdiction by relying on cases involving commercia
def endants, whereas Plaintiff nakes no claimthat Defendant was
acting in anything but a personal, non-profit-making capacity.
Under Maryland's long arm statute, commrercial actors are nore
susceptible to personal jurisdiction than are such non-
commerci al actors as Defendant Wl liam Sullivan. Ml. Ann. Code,
Cts. Jud. Proc. art., 8§ 6-103.

In fact, a reasonabl e reading of Maryland s |ong-arm
statute shows that the following is the only part of Maryland' s
long-arm statute that applies to Defendant: "Causes tortious
injury in the State or outside of the State by an act or

om ssion outside the State if he regularly does or solicits

busi ness, engages in any other persistent course of conduct in

the State or derives substantial revenue from goods, food,

services, or manufactured products used or consuned in the
State.” Md. Ann. Code, Cs. Jud. Proc. art., 8 6-103(Db)(4)
(enmphasi s added). The foregoing type of regular activity in

Maryl and and persistent course of conduct still has not been
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al l eged or shown by Plaintiff, which nmeans that personal
jurisdiction is absent as to Defendant. See al so CoStar G oup,
Inc. v. LoopNet, Inc., 106 F. Supp. 2d 780, 784 (D. Md. 2000)
(one nust analyze a state's long-arm statute in analyzing the
availability of personal jurisdiction).

At worst for Defendant, he posted but one allegedly
def amat ory nessage on a |istserv focused not on Maryland or on
any ot her geographic region of the nation, but on the subject of
the martial art of taekwondo. See TRUE |istserv description
page, attached to Plaintiff's Qpposition Mtion.

At the tine Defendant posted the allegedly defamatory
nmessage (on August 30, 2005), the listserv at all tinmes had been
i ndependently operated in an unnoderated fashion (other than
deciding who could join the listserv) by Jeannette Wodard, who
solely maintained the listserv's nmenbership list, and who did
not share the listserv's nmenbership list with Defendant. See
Affidavit of Jeannette Wodard (attached hereto). Particularly
under such circunstances, Defendant was not purposefully
directing his nessage to Maryland nor to Plaintiff. Mre who is
not a party to this civil action.

Despite Plaintiff's efforts to argue the contrary, far from
being in conflict with Fourth Circuit caselaw, Barrett v.

Cat aconbs Press, 44 F. Supp. 2d at 717, 729 (E.D. Pa. 1999),

fromthe neighboring Eastern District of Pennsylvania, is
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entirely consistent with that caselaw. O additional inportance,
Barrett is the nost on-point case that undersigned counsel has
found fromany jurisdiction that addresses the rel evant
technol ogy of listserv nessages, as well as the extent to which
a conputer listserv nessage is sufficient to enabl e personal
jurisdiction over the author of but one |istserv nessage. |d.
Readi ng Barrett together with Fourth Crcuit caselaw, clearly
Def endant's one |istserve nessage, without nore, is insufficient
for obtaining personal jurisdiction over him

VWhile Plaintiff places great reliance on First Anerican
First, Inc. v. National Asso. of Bank Wnen, 802 F.2d 1511 (4th
Cir. 1986), in granting personal jurisdiction over NABW the

Fourth Circuit found that NABWhad repeated contacts with the

forumstate of Virginia as follows: "NABW nade bi-nonthly
mai | i ngs of the NABWjournal and annual mailings of its national
directory, and of 'a call to convention' to its 1,150 Virginia
menbers, and annual |y distributed operating nmanuals for state
councils and |l ocal groups including those in Virginia." Id. at
1514. Defendant's situation is starkly different, where his one
|istserv nessage was his only activity alleged to have reached
Maryl and, and where the contents and context of his nmessage show
that his nessage was directed to the listserv rather than to

Mar yl and.
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Furthernore, the "effects test"” does not create personal

jurisdiction over Defendant: The Cal der "effects test"

requires the plaintiff to showthe followng: (1) The
defendant committed an intentional tort; (2) The
plaintiff felt the brunt of the harmin the forum such
that the forumcan be said to be the focal point of
the harm suffered by the plaintiff as a result of that
tort; [and] (3) The defendant expressly ained his
tortious conduct at the forum such that the forum can
be said to be the focal point of the tortious
activity. . . . In order to nmake out the third prong
of this test, the plaintiff nust show that the

def endant knew that the plaintiff would suffer the
brunt of the harm caused by the tortious conduct in
the forum and point to specific activity indicating
that the defendant expressly ained its tortious
conduct at the forum

CoStar Group, Inc., 106 F. Supp. 2d at 785 (quoting I MO Indus.
v. Kiekert AG 155 F.3d 254, 265-66 (3rd Cir. 1998)).

Here, the above-listed third prong of the effects test is
absent, where Defendant focused his |istserv nessage on a
t aekwondo listserv rather than to a particular state forum and
where Defendant's allegedly tortious conduct does not turn
Maryl and into the "focal point of the tortious activity."
CoStar Group at 785 (quoting I MO Indus. v. Kiekert AG, 155 F.3d
254, 265-66 (3rd Cir. 1998)).

Mor eover, the effects test by itself does not create
personal jurisdiction wthout sufficient mninml contacts

bet ween the defendant and the forum state. For instance, a court

cannot "automatically infer that a defendant expressly ained its
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tortious conduct at the forumfromthe fact that that defendant
knew that the plaintiff resided in the forum.." I MO Indus. V.
Ki ekert AG 155 F.3d 254, 262 (3d Gr. 1998) (citing Esab G oup,
Inc. v. Centricut, Inc., 126 F.3d 617, 625-26 (4th Cr. 1997),
cert. denied, 523 U S. 1048 (1998).

Despite Plaintiff's discussion of ALS Scan, Inc. v. Digital
Serv. Consultants, Inc., 293 F.3d 707 (4th Gr. 2002), cert.
deni ed, 537 U.S. 1105 (2003), that decision found no personal

jurisdiction where the defendant's Internet activity was, at

nost, passive. Id. at 714-15. Specifically:

[A] State may, consistent with due process, exercise
judicial power over a person outside of the State when
that person (1) directs electronic activity into the
State, (2) with the manifested intent of engaging in
busi ness or other interactions within the State, and
(3) that activity creates, in a person within the
State, a potential cause of action cognizable in the
State's courts. Under this standard, a person who
sinply places information on the Internet does not
subject hinself to jurisdiction in each State into
which the electronic signal is transmtted and

recei ved. Such passive Internet activity does not
generally include directing electronic activity into
the State with the manifested intent of engaging
busi ness or other interactions in the State thus
creating in a person within the State a potentia
cause of action cognizable in courts located in the
State.

|d at 714 (enphasis added).
I n ot her words, whether reading ALS Scan or Barrett v.
Cat aconbs Press, 44 F. Supp. 2d 717, 729, Defendant's posting of

but one listserv nessage, with nothing nore (and not enough
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beyond "not hing nore" exists in Defendant's case) is
insufficient to obtain personal jurisdiction over him ALS Scan,
293 F.3d at 714; Barrett, 44 F. Supp. 2d at 729.

It is critical to renenber that Defendant's alleged activity

i nvol ved not the publication and distribution of a newspaper,
not a visit to Maryland, but the sending of but one nessage to a
| i stserve concerning taekwondo.

To grant Defendant's notion to dismss for |ack of personal
jurisdiction still enables Plaintiff to re-file its lawsuit just
two states away, in New Jersey, where Defendant resides, in this
diversity jurisdiction action. To deny Defendant's notion to
dism ss will amobunt to unconstitutional over-reaching of
Maryl and' s | ong-arm st at ut e.

WHEREFORE, Def endant respectfully noves to disniss the
Conpl ai nt.

Respectfully submitted
MARKS & KATZ, L.L.C

/sl Jonathan L. Katz
Jonat han L. Katz

D.Md. Bar No. 07007

1400 Spring St., Suite 410
Silver Spring, MD 20910
(301) 495-4300

Fax: (301) 495-8815
j on@rar kskat z. com
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CERTI FI CATE OF SERVI CE
| HEREBY CERTI FY that a copy of the foregoing Reply was
served by the CM ECF filing systemon January 17, 2006, to:

A enn M Cooper, Esquire
Patricia M Waver
Jay S. Marks, Esquire

/s/ Jonathan L. Katz
Jonathan L. Katz




